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EDITORIAL NOTES. 





A careful study recently made of numerous laws passed by our 
legislature during the past few years reveals a large number of in- 
stances in which laws have been amended which had long before been 
repealed, and others repealed for the second time, apparently without 
the knowledge of the authors of the amendments or repealers that the 
repealed statutes were not in full force. It is also surprising to find 
how frequently the wrong statute is amended, and how often a wrong 
date is attached to the original statute so amended. On its face this 
would import great carelessness on the part of introducers of bills and 
of the committees of the legislature to whom these bills are referred. 
Presumably the Governor before signing such measures must have 
discovered the inaptness of the proceedings; but, as in most recent 
years the majority of bills have been signed by the Executive after the 
adjournment of the legislature, it is to be further presumed that he 
has not chosen to veto measures, especially when affecting important 
public interests, simply because of a mistake in the date of an act 
amended, since the courts always construe supplements and amend- 
ments according to the evident intention of the legislature, or even 
because the main act is repealed, as it may be they will be held 
to reinstate a part of the original law. And we do not wonder that the 
mistakes noted are frequent, because the condition of our statute laws 
is most chaotic. When the new Revision of the statutes appears 
will be “better sailing” again for a short time to come, but the fact 
will remain that so many amendments to the statutes are put through 
the legislative grist mill every year that it must only be a question 
of a few years again before the same chaotic condition will return. 
There seems to be no help for it, unless it be in the education of legis- 
lators to amend only essentials. There is no state in the Union where 
there is so much annual tinkering with laws concerning municipalities 
and corporations as in New Jersey. It is the rule here for every 
lawyer, or corporation, or institution, which finds some part-section 
of the law not to cover the specific benefit which he or it desires to 
include for some private interests, to go to the legislature with a bill 
supplementing or amending the existing statutes. There is no censor- 
ship over these amendments, and no likelihood that the legislature will 
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ever delegate its power of following its own whims in the constant 
tinkering of the laws. It is to be wished that it were otherwise, but 
we fear the prospects of a reform are hopeless. 





Since the last issue of the journal, there have been many new, 
important and interesting decisions in the realm of national and state 
jurisprudence. That which has attracted most attention in the coun- 
try at large is the decision of the United States Circuit court, sitting 
at St. Louis in the Eighth Federal Circuit, that the world-famed 
Standard Oil Company of New Jersey is a combination in restraint of 
trade and must be dissolved. Of course there will be an appeal to the 
United States Supreme court, but, as the Government feels certain 
that the decision appealed from will be upheld, the press of the coun- 
try is already wondering what is to become of the Standard Oil Com- 
pany, and of other corporations which are apparently in the same 
category of combinations in restraint of trade. If the decision becomes 
final we do not for a moment suspect that the Standard Oil Trust will 
be put out of business. In fact, it will become practically impossible 
to relegate the business of handling oil to the exact position which it 
occupied years ago, and it is not very certain that this would be alto- 
gether in the interest of the general public. However this may be, the 
decision, if sustained, will have a far-reaching effect upon the opera- 
tions of these large corporations which are doing an inter-state busi- 
ness and have heretofore been built up into immense capitalization by 
what is known as the “wheels-within-wheels system.” Evidently the 
methods of corporations become gigantic holding trusts, and must be 
so simplified that there will be no longer the deleterious and stifling 
effect upon competition now urged against these corporations. In 
other words, the present machinery of combinations must be put 
away in some manner not now to be foreseen, and something new sub- 
stituted. In our view the true remedy will be in a Federal corpora- 
tion law, and it is likely that this will be urged upon the Congress by 
the President and that such a law will be the result. Uniform state 
laws can scarcely be secured so as to reach and dominate the situa- 


tion. 





In New Jersey the most important decision of the past month is 
that of the Court of Errors and Appeals in the case of Frank W. 
Meeker v. The City of East Orange, upon the question as to what shall 
be the policy of the New Jersey courts upon the subject of property 
rights in percolating underground water. The subject has never 
before been fully considered in this state. Many of our lawyers have 
taken it for granted that the English rule of the doctrine of “reason- 
able use” must necessarily apply. The interest in the suit indicated is 
not a local one, because it is readily pointed out by the press of the 
state that the proposed application of the Hudson County Water Com- 
pany to divert sub-surface water obtained at belleville to Staten 
Island, which has aroused the attention of the citizens of Hudson and 
tssex counties to an unusual extent, may be strongly affected by the 
East Orange decision. We have carefully read the lengthy opinion 
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written by Chancellor Pitney in the East Orange case, and confess to 
an admiration for its logic and import. It is too long for use in this 
issue. The Chancellor finds that the common law of England 
established through many English cases, is not satisfactory as applied 
to modern conditions, He does not hesitate to place New Jersey in 
the line of those states which have deviated from the authority of the 
English cases, and, we think, he places the whole subject upon im- 
pregnable grounds. 





Another important decision was rendered, this time in the Su- 
preme court of this state, on November 18, by Mr. Justice Reed, sus- 
taining the constitutionality of the automobile law. The chief point 
of attack upon this law was the right of the state to compel the taking 
out of a license for a vehicle constantly used in the vicinity of New 
York and Philadelphia for carrying inter-state commerce goods. But 
in general there were, it is said, six matters in which the law was in- 
veighed against. These were: That the license of the state as to the 
fees was not according to true value, but according to horse power ; 
that the license was in the nature of a double tax, because another tax 
was levied by taxing assessors; that automobiles could not be placed 
in a special class for the purpose of taxation; that the Federal Consti- 
tution was violated, in so far as the license fee was in the nature of a 
tax on inter-state commerce; that the fee was in violation of the Four- 
teenth Amendment of the Federal Constitution; and, lastly, that the 
act discriminated against citizens of other states in compelling the 
designation of an agent upon whom process may be served in this 
state. The opinion takes the ground that the auto is a dangerous ma- 
chine; that it is the state’s duty under its police powers to protect the 
public; that taxing of cars is really licensing and not unconstitutional, 
and that the imposition of license fees is legitimate exercise of the 
state’s police power. The court holds that the provision requiring 
non-resident autoists to designate an agent in the state upon whom 
process may be served is not unconstitutional. Further, it is held 
that there is no inherent right in any one to use the roads for auto- 
mobile traveling and that the license is a privilege under restrictions. 
In view of the present need of vigorous enforcement to protect all road 
users, it is only right that a man shall agree to submit himself to the 
courts of the state into which he comes. There is no inherent right to 
use the ‘highways; the questions concerning the Federal Constitution 
do not lie. Mr. Justice Reed starts his opinion from the theory that 
the automobile is a dangerous machine, and he argues that under the 
police powers of the state one of the greatest duties is to protect the 
public from danger to life and limb. He says in the syllabus to the 
opinion that the so-called taxing of machines is really licensing, as 
properly called in the Frelinghuysen law, and therefore not unconsti- 
tutional. Proceeding, he says: “These provisions (license fees) are 
legitimate exercises of the police power of the state, notwithstanding 
the clause in the statute that requires all fees, fines and penalties aris- 
ing under the act to be paid to the state treasurer, and to be appor- 
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tioned by the state road commissioner for the repair of improved roads. 
If it were necessary to regard these provisions as an intentional legis- 
lative imposition of a tax for revenue, they yet would not be uncon- 
stitutional,” 





Among the minor, but nevertheless important decisions, also ren- 
dered in our Supreme court, is the one by Mr. Justice Swayze setting 
forth clearly the reasons why property devoted to educational uses 
should be exempt from taxation within the meaning of the Tax Act of 
1903 (P. L. 1903, p. 394) notwithstanding the schools, institutes, col- 
leges, etc., may not be free. The case was that of the Borough of Fort 
Lee v. The Institute of Holy Angels. The principal point made for 
the borough was that the school was not a public one and that a tui- 
tion was charged. The law exempts schools, etc., “not conducted for 
profit.” The opinion holds that a charge for board would not make 
the school one conducted for profit unless it was shown that the 
charge was in excess of the cost. Even this, the court states, would 
not be an absolutely determining factor, unless it were provable that 
the institution was admittedly a commercial enterprise. In discussing 
this aspect of the case the Justice says: ‘““We do not mean to say that 
even if this had been proved, it would suffice to bring the school with- 
in the words of the statute. It is not enough that a profit should be 
made; the school must be conducted for the purpose of making a 
profit, that is, as a commercial enterprise, in order to be deprived of 
its exemption. The argument is quite as clear in the case of the 
charge for tuition as in case of the charge for board. Unless the 
tuition charges are so fixed as to evidence a purpose to make a profit 
over and above the cost of tuition, the school is exempt. Princeton 
University and Rutgers College, like all our endowed institutions of 
learning, make a charge, sometimes not an inconsiderable charge, for 
tuition, and it is quite probable that in individual cases the tuition fee 
may exceed the actual cost of the instruction; yet no one would sug- 
gest that either institution was conducted for profit. The reason is 
that such institutions upon the whole give more than they get and 
make up the deficiency of the tuition fees to pay for the actual cost 
of the instruction, in part by the self-sacrificing devotion of the teach- 
ers and in part by the bounty of past generations. Such appears to 
be the aim of the Institute of Holy Angels. The school is conducted 
by a religious sisterhood. The teaching sisters receive no salary; 
some of the pupils pay no tuition, some pay less than the full charge. 
The receipts do not suffice to meet the expenses, and the school de- 
pends upon donations to meet the deficiency. The school is exempt 
to the extent provided by the statute, but that is only of the buildings 
and the land whereon the same are situate, necessary to the fair use 
and enjoyment of, not exceeding five acres for each.” Applying this 
test the court holds that the building and five acres of the main tract, 
upon which they are located, are entitled to exemption. He holds that 
another tract, the La Tours tract, upon which a new building was 
erected shortly after the assessment was made, and the Linwood tract, 
four acres, are both subject to taxation, the land comprising them not 
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being necessary to the proper enjoyment of the building at the time 
the assessment was made. He thinks that an assessment of $1,500 an 
acre would be a fair value of the land, but if counsel cannot agree upon 
this amount, application may be made to the court to fix it. 





The other opinion referred to is that of Vroom v. The Board of 
Education of Bayonne. Mr. Vroom was a principal of one of the 
Bayonne schools, and was retired under the amendatory Teachers’ 
Pension Act of May 7, 1907 (P. L., p. 286.) He claimed the protec- 
tion of the Veterans’ Act of March 27, 1907, (P. L. p. 37). In this case 
also Mr. Justice Swayze rendered the opinion, and said it was obvious 
that the latter and later act must govern, if there is any inconsistency 
between the two. It is, he remarks, as if the legislature had intro- 
duced a proviso in the Veterans’ Act, making it inapplicable to public 
school teachers who had been employed 35 years. Although no 
hearing was given Mr. Vroom, it was admitted that the facts brought 
him within the class reached by the Pension Act. Justice Swayze says 
it would be a useless procedure to compel the board of education to 
prove these admitted facts. Discussing the other phases of Mr. 
Vroom’s retirement, the opinion says: “The prosecutor further claims 
that by his contract made 36 years ago, it was agreed between him 
and the then existing board of education that he should hold his posi- 
tion during good conduct and efficiency. The basis for this contention 
is the fact that the manual of the board of education at that time 
provided that principals and teachers should hold their positions 
during good conduct and efficiency. There is no proof that this was 
made by agreement an express term of the contract, and I have diffi- 
culty in holding that a rule of the board adopted for its own guidance 
became, by that fact itself, a term of every contract of employment of 
a teacher, binding upon every subsequent board. I think it is in the 
nature of a legislative act rather than a term of private contract. Even 
if this provision were a term of the contract of employment, it cannot 
help the prosecutor, for as such it would be invalid. At the argument 
I suggested that if such were the contract, Vroom would be bound 
to serve the board of education for life, and the effect would be to 
place him in a condition of voluntary servitude. Such a contract then 
seemed to me contrary to the policy of our law because in restraint 
of trade. Where there is no negative covenant, the English courts 
have sustained a contract for service and employment, although it 
covered the life of the employe. A similar view has been taken in 
Indiana and Kentucky. Notwithstanding this high authority, I should 
still doubt the soundness of the rule in that general form or its applica- 
bility to a case like this. There is, I think, a distinction between a case 
where a business has been bought or a claim compromised and part of 
the consideration is the promise to give permanent employment, and 
a case like the present one, where the contract is a bi-lateral one, 
executory on both sides. The French rule which forbids such con- 
tracts, and the German rule, which permits the employee to terminate 
them after five years by a six months’ notice, both seem to be more 
in harmony with our constitutional provision intended to secure the 
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freedom of the individual. It is, however, unnecessary to pursue this 
interesting question, since I am clear that the contract, if the pro- 
vision of the manual formed a part of it, would be invalid for another 
cause. [ fail to find any statutory authority for the making of such 
a contract by the board of education. The charter contemplates an- 
nual appropriations for the support of the schools. There is nothing 
to show that when the contract was originally made there was any 
appropriation out of which Mr. Vroom’s salary could be paid. Obvi- 
ously it would have been impossible to make an appropriation for so 
many years in advance dependent upon a contingency so uncertain as 
human life.” 





In a recently reported case in Chancery in which an oral opinion 
was rendered by Vice-Chancellor Leaming, at the close of the testi- 
mony taken before him, he began his opinion by the use of the follow- 
ing language: “I am not inclined to take this case under advisement. 
It is chiefly a question of fact. The testimony never will be so accur- 
ately impressed on my memory as it is now at the close of the trial.” 
We once heard words somewhat similar uttered by the then Vice- 
Chancellor Bergen in a cause before him. Both instances must im- 
press one with the great common sense underlying such an announce- 
ment. It has always been the habit of many judges to “take a case 
under advisement.” When legal propositions involved are either un- 
certain or complicated, it is unquestionably the duty of the court to 
fully consider them before rendering a decision. Or, if there are 
difficulties in settling the relation of fixed principles of law to the case 
in hand the same postponement in judgment would be advisable. 
But where the questions involved are altogether of fact, and the legal 
principles concerned are definite and clear, there would seem to be 
every reason for an immediate determination of the cause, while the 
statements of witnesses are freshly in mind. It cannot be possible to 
decide a disputed question of fact a month or two after the testimony 
is all adduced any better than at the very time when the mind has in 
grasp all the details, and the impressions created by those details. It 
is also fair to lawyers and clients that when cases are heard they 
should be adjudicated at the earliest possible moment. 





We are glad to see that the press, including the legal press, of the 
country is taking up the question of the “short ballot,” and that there 
is now an organization with headquarters in New York City which ts 
conducting an educational campaign with a view to putting forth facts 
based on practical experience, and tending to show that the so-called 
“short ballot” is everywhere practicable and advisable. It is a large 
subject, and we intend to refer to it at considerable length in the near 
future. Already attempts have been made in this country to shorten 
the baliot, so that fewer officers are elected and more appointed, and, 
while many politicians will, no doubt, hold that it is getting away from 
a purely representative government, the advantages in its favor, if 
not overwhelming, are at least worthy of the most serious considera- 
tion on the part of every thoughtful citizen. 














































THE POST-MORTEM ADMINISTRATION OF WEALTH 


THB POST-MORTEM ADMINISTRATION OF WEALTH. 


Death is the great conveyancer. To-day we own our property, 
to-morrow death works a transmission to others. It fulfills the con- 
ditions upon which settlements and trust deeds depend. It sets in 
operation the law of intestate succession and gives effect to wills. 
Thus in our own country property to the value of billions of dollars 
passes each year under some form of post-mortem administration. In 
all such administration trust companies have a peculiar interest, but 
for the sake of simplicity, let us confine our attention to testamentary 
administration and consider our subject from the viewpoint of a person 
about to make a will. 

Requisites of a Testamentary Administration. -—— The first requisite 
of a proper testamentary administration is a properly planned will. 
The second requisite is a carefully prepared will. The third requisite 
is the selection of proper executors and trustees. 

Planning a Will. —The first thoughts of a person about to make a 
will relate to its plan—(1) what property he may give, (2) to whom 
he will give it, and (3) whether his gifts shall be absolute, conditional 
or in trust. With these points in mind the wise testator seeks sound 
legal advice. He remembers that many things, expected and unex- 
pected, may or may not happen before or after his death. The amount 
or character of his property may materially change. His real estate 
my be converted into personal property or vice versa. His securities 
may be paid off or otherwise changed in form. The value of his prop- 
erty may increase or decrease. Innumerable changes may occur 
through marriage, birth or death, among the objects of his bounty. 
His own condition may change so that he may no longer have capac- 
ity to amend his will to meet new conditions as they arise. In short, 
not only probabilities, but possibilities, must be considered and the 
will planned accordingly. 

Writing a Wili.—In the preparation of no legal document is the 
inaccurate use or location of a word or phrase more serious than in a 
will. Under the most favorable conditions every person experiences 
difficulty in writing the English language so as to convey his exact 
meanings beyond the possibility of a misunderstanding or a double 
reading. In testamentary writing this difficulty is increased tenfold, 
for the writer must look into the future and prepare an instrument 
4 which is to deal with such conditions as time may bring to the testa- 
tor, his family and estate. 

Insurance of Wil/s.—A will cannot be insured against a contest 
as can a house against a fire. The only known method of insuring a 
will is to employ the most skillful of professional experts to draw the 
will in the first instance, or to vouch for its accuracy before death 
renders amendment impossible. No one can prevent a judicial in- 
quiry into testamentary capacity, but much may be done to prevent 
disputes concerning the meaning and legal effect of the instrument and 
to render litigation improbable. The will of Samuel J. Tilden is a far- 
famed, but unfortunate, example in testamentary writing of what 
“might have been.” It is not generally known that in scrutinizing 
that will the late James C. Carter pointed out the very defect that 
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proved fatal and that the governor’s failure to make the correction 
was due to his procrastination in directing Mr. Carter to prepare an 
amendment. As Hon. John Bigelow puts it, Governor Tilden was 
“surprised by death before he had executed his intention to profit by 
the counsel” of Mr. Carter. Thus it appears that a letter or telegram 
from Greystone doubtless would have saved the Tilden will. 

Trust companies, as prospective executors and trustees, have a 
special interest in proper testamentary writing that they may accept 
such trust business as comes to them without being subjected to un- 
known liabilities in the performance of duty. Consequently, they have 
done much for the betterment of testamentary writing, but still the 
safe and sound will is the exception, rather than the rule. In America, 
where testators subject their wills to a rigid critical interpretation 
before death, fully three out of five discover satisfactory reasons for 
making amendments. Most testators, however, seem to proceed on the 
theory that it is better to let their estates take the chance of defending 
a cheap or home-made will at any cost rather than themselves to take 
the necessary steps to insure a proper document. Thus it is that an 
undue number of estates pass under defective or ambiguous wills, 
creating family feuds and paying what may be termed salvage to the 
legal profession. 

Americans do not appreciate the value of constructive law. Amer- 
ican lawyers and law schools need more to stimulate English patience 
and perseverance in the preparation of legal documents. Their atten- 
tion is riveted upon the remedial at the expense of the constructive. 
While in case of disaster the proper handling of a wreck is as necessary 
in law as at sea, constructive law is of equal if not greater public 
utility, for it insures peace and prosperity and, in the case of wills, 
prevents disruption of families and a ruinous waste of assets. Con 
structive law should receive more attention than it has in the past, 
and law schools should aim to turn out architects-at-law as well as 
masters of the remedial arts. 

When laymen and their advisers are more fully alive to the im- 
portance of better testamentary writing, litigation concerning wills 
will be materially less, testators will act with more confidence, fam- 
ilies will be more harmonious, beneficiaries will fare better and execu- 
tors and trustees will be more free from personal liability. 

Human Agency in Administration. — Let us now consider from the 
testator’s view the human agency upon which he must rely to carry 
the plan of his will into effect. \We must accept the testator’s point of 
view, for he is entitled to make his own selection. When a person 
makes a will and selects his executors and trustees he has several 
courses open—(1) he may select one or more individuals with or with- 
out bond; (2) he may select a trust company to act alone, or (3) he 
may select a trust company jointly with one or more individuals. Each 
one of these agencies has some advantages and some disadvantages 
over the other two. We cannot say that one of these agencies is 
always better than another, for the personal equation varies with each 
selection. We are told that nature has not produced a perfect blade 
of grass, a perfect flower or a perfect fruit, and we might add that 
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human nature has never produced a perfect trustee; but as one blade 
of grass, one flower, one fruit is more perfect than another so among 
trustees the testator has room for choice. 

The duties of executors and trustees are two-fold—they are not 

only business and financial, but also human and personal. A testa- 
mentary trust is more than a business; it carries with it a confidence. 
Under some wills the business and financial sides predominate, but 
there is always present a feature incident to the lives, character and 
welfare of the beneficiaries. This element of post-mortem administra- 
tion demands a most delicate touch of human kindness, sometimes even 
paternal in its nature, often sought and too seldom found. The execu- 
tor and trustee, whether individual or corporate, should command the 
respect and confidence, no only of the testator, but also of the bene- 
ficiary. Whether an individual or a corporate official, he should be 
one to whom the beneficiary not only may, but will be likely to, go for 
counsel and advice. In short, he should be one who will take a per- 
sonal interest in the welfare of the beneficiary, and conscientiously, 
with gentleness and firmness, carry out the wishes of the testator as 
the first law of his being. 
_ Safety of the Estate — The prime factor in post-mortem admin- 
istration is the safety of the estate. It often determines the selection 
of executors and trustees. The old method before the days of trust 
companies and surety companies was to rely upon the character and 
financial standing of the individuals appointed, supplemented in some 
jurisdictions by individual bonds. Such appointments have been the 
occasion of much unsatisfactory administration. They have resulted 
in loss both from embezzlement and dereliction of duty. To secure 
safety from these hazards trust companies and surety companies have 
each offered a solution which has proved satisfactory to many testa- 
tors. 

The plan advocated by surety companies is the appointment of 
individuals of known character and business ability under a legal or 
testamentary requirement that suitable bonds be furnished, preferably 
by a surety company at the expense of the estate. Such testamentary 
provisions are sometimes inserted at the request of prospective execu- 
tors and trustees on the ground that the joint control of assets and 
the accompanying supervision of surety companies is an aid to proper 
administration, a protection against mistakes and a safeguard against 
the negligent or wrongful acts of employees or of a co-executor or 
co-trustee. The bonds thus advocated guarantee the estate against 
loss arising from dereliction of duty as well as from misappropria- 
tion of funds. 

The plan advocated by trust companies is their own appointment 
with or without the addition of one or more individuals as co-execu- 
tors and co-trustees. If a trust company is appointed, its capital and 
surplus stand as a guaranty for the performance of its duty, but not 
as a guaranty for the performance of duty by a co-executor or co- 
trustee. Where the possibility of loss through a co-executor or co- 
trustee is not cut off by a surety company bond it is generally well 
hedged about by a trust company for its own convenience and protec- 
tion. The practice of trust companies acting as co-executors or cOo- 
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trustees in assuming the custody of securities is in itself an important 
element of safety. Some testators insert provisions in their will 
looking to this end, often to the relief of their individual executors 
and trustees. 

Both plans of safety involve a corporate custody of securities, in 
one case joint and in the other absolute. They differ in that the 
liability of the surety company is limited to the amount of its bond, 
while the liability of the trust company is co-extensive with the estate. 
The difference also extends to compensation. The former receives 
an annual premium as for insurance, while the latter receives no 
compensation except for the performance of its duty as executor or 
trustee. 

In England a new feature has been injected into trusteeship. 
Corporations with powers somewhat corresponding to our trust com- 
panies are sometimes appointed custodian trustees for the purpose of 
holding securities subject to the trust, while the other duties of the 
trust are performed by individuals known as managing trustees. 

Experience has shown that both surety companies and trust com- 
panies under proper capitalization and management offer excellent 
plans for reducing to a minimum the possibility of loss attending post- 
mortem administration. Thus the testator has at hand ample means 
for the protection of his estate from dangers to which it would other- 
wise be subjected. 

Wise Management — To insure an estate against loss from em- 
bezzlement and dereliction of duty is, of course, a wise precaution, 
but it is wholly negative in character. The testator seeks affirmative 
qualities. He demands sound judgment, wise and efficient manage- 
ment during the whole term of the administration, but, above all, at 
its inception, when an unwise exercise of discretion has often resulted 
as disastrously as embezzlement or dereliction of duty. 

The first duties under a will are performed by the executor. After 
a thorough study and understanding of the will he realizes on the 
testator’s assets, pays his debts and distributes the surplus or turns 
it over to trustees for investment according to the terms of the will. 
Where the duties of executors end the duties of trustees begin. The 
executor turns over the trust estate to the trustees in such form as 
the will directs. The trustee must thereupon review the state of the 
investments and square them with the law and the terms of the will. 
If under the will the executors have already performed that duty the 
task of the trustee is much reduced. Thenceforth the duties of the 
trustee are those of investment and reinvestment and the collection 
and application or payment of income. Thus it is that the duties of 
executors are less routine in their character, more difficult to perform 
and more temporary in their nature than the duties of trustees. Con- 
sequently testators are disposed to look more for mature experience 
and discretion in the selection of executors and less: to longevity. [n 
the selection of trustees, testators, in a large measure, seek the same 
qualities with an added care for a continuity of the trusteeship during 
the trust term. The element of personal interest in the beneficiaries 
is usually more or less present in the mind of the testator in the selec- 
tion of both executors and trustees and is frequently a determining 
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consideration, sometimes even at the expense of good business admin- 
istration. 

Individuals as KExecutors and Trustees. — While in the selection 
of individuals as executors and trustees the testator has a wide range 
of choice, there are certain qualities which he cannot overlook. He 
must have integrity and ability and should have good business habits. 
In selecting such persons the testator usually relies on personal 
acquaintance, observation and reputation. He looks with confidence 
upon persons of good personal habits and association, upon males 
rather than femles, upon married rather than unmarried men, upon 
the man who has no adverse interest, who is morally sound, whose 
family is not extravagant, who has a means of livelihood, who has 
good and regular business habits, who is moderately successful, whose 
business is not speculative, who does not buy and sell on margin, who 
has a mind of his own but is not self-opinionated, and who is free from 
prejudice, capable of discrimination, sound in judgment and cone 
siderate of the rights of others. 

This may be a high standard to set for post-mortem administra- 
tors of wealth, but to me it seems to be the true one. It certainly is 
one the testators are continually applying and, therefore, should 
receive serious consideration in the selection of directors, officers and 
employees of a trust company if it is to attain any degree of success 
in this important branch of its business. 

Kindred as Executors and Trustees. — In selecting executors and 
trustees the mind of the testator usually turns first to his family, then 
to his friends, business associates, legal advisers and trust companies. 
In his family he is most likely to find an element of personal interest 
which strangers do not possess. Yet so frequently are other qualities 
absent that no general rule can be stated as to the wisdom of placing 
post-mortem administration in the hands of kindred. So much de- 
pends upon the individual, the estate and the will that each case must 
be a law unto itself. 

Fortunately, the testator is usually the best fitted to judge of the 
situation. lor example, if the testator’s estate is small and is given 
absolutely to his wife she practically becomes the owner of the sur- 
plus and under ordinary circumstances she may well be entrusted 
with power over her own. If, on the other hand, the estate is large or 
somewhat involved or trusts are present in the will, the necessity for 
outside assistance becomes more apparent. 

Where the will contains no trust, and the corpus is to be divided 
on the settlement of the estate usually there can be no objection to 
the selection of executors because of interest or kinship. Where 
business qualifications, honesty and ability are sufficient and family 
jealousies not likely to be aroused, such appointments are eminently 
proper. If, however, the will contains a trust very different, consid- 
erations necessarily enter into the selection of a trustee. Thus a 
beneficiary, whether a life-tenant or remainder-man, is an unfit per- 
son in law and in fact by reason of interest. Near relatives are objec- 
tionable for the same reason and because they are “less able to with- 
stand the importunities of beneficiaries.” In the same way, where a 
husband, wife, parent or other near relative is appointed trustee, such 
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relationship “is too often made an excuse for lax management, and the 
knowledge that a breach of trust is likely to be condoned not infre- 
quently leads to a disregard of strictly legal management, which is the 
only safeguard of trust estates.”’ 

Lawyers as Executors and Trustees. — In many respects the legal 
adviser is the logical executor and trustee of his client’s estate. It isa 
recognized part of his business. He is acquainted with its duties and 
obligations. He is the testator’s confidential adviser in all domestic, 
personal and financial affairs. He is acquainted with the wishes, pur- 
poses and estate of the testator more intimately than any other person. 
He is accustomed to weigh reasons and to advise in difficult situations. 
His mind is usually more free from prejudice, more amenable - reason 
and less subject to undue influence of a beneficiary than a person 
otherwise situated. If wise in counsel and clothed with power and dis- 
cretion he is often an important peacemaker between adverse interests. 

Nevertheless, the lawyer has the frailties of human nature, and 
trust funds are not always safe in his custody unless he gives ample 
bonds for the performance of his duty. Where, however, lawyers are 
competent and honest, the English practice of making the testator’s 
solicitor one of his executors and trustees has probably given more 
general satisfaction than the selection of any other class of ‘individuals 
outside of his immediate family. 

Corporations as Erxecutors and Trustees. — Trust companics have 
earned an excellent reputation as executors and trustees and offer val- 
uable qualities to the testator. They offer security of assets, contin- 
uity of existence, experience, business management, readiness of access, 
opportunity of favorable investment and due consideration for bene- 
ficiaries. In these respects the record of trust companies as a whole is 
most satisfactory and honorable. Where, however, trust company 
management is open to criticism, its defects relate to individual com- 
panies rather than trust companies as a class and arise from undue 
routine in business, undue pressure of business on individual officials, 
disinclination to assume liability, a lack of proper self-inspection and 
the unfortunate selection of directors, officers, counsel and employees. 
Vigilance in these matters is soon discovered by testators, and is the 
price of corporate success in testamentary administration. 

While the character and general reputation of a trust company is 
often responsible for its appointment, yet in very many cases the per- 
sonnel of its management is decisive. Of the importance of the per- 
sonal element in a trust company there can be no doubt; it is much 
more the subject of discussion among testators and their counsel and 
more often the determining factor than is generally supposed. 

Hon. Lyman J. Gage has well described the situation. He says: 
“Character and capital are the best assets of a trust company. Its 
officers and directors, therefore, should be men of wide experience, 
men who have been tried and who devote themselves with honorable 
zeal to the high duties of their positions.” 

Combination of Counsel and Trust Company — Generally speak- 
ing, and without specifying particular situations or testamentary con- 
ditions, the best results seem to have been attained in post-mortem 
administration of substantial estates by combining as executors and 
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trustees a trust company and the testator’s counsel, sometimes alone 
and sometimes joined with one or more of the testator’s family or 
friends. Thus are secured the advantages of corporate management 
as well as personal responsibility and individual discretion. 

This is not merely a personal view. It is the opinion of many 
persons, including some of the greatest financiers in this country. To 
quote again from Mr. Gage: “Where the family counsellor acts with 
the trust company as co-trustee advantages are obtained which ex- 
plain in a large measure the success of the trust company.” {I might 
add that it is often an inducement for counsel to act if they know 
that they are to have the co-operation of a first-class trust company, 
with its experience and facilities for receiving and paying out money, 
making investments, safeguarding securities, keeping accounts and 
otherwise handling a multitude of details more or less burdensome to 
an individual. 

Conclusion. — Whatever we may think or say concerning executors 
and trustees, the fact remains that administration of property after 
death depends primarily upon the testator. He may direct it into any 
channel, giving or withholding such directions, powers and discretions 
as seem to him best. As he has the power he must accept the respon- 
sibility. If he plans his will wisely, makes sure that it will stand the 
strictest scrutiny after death and selects his executors and trustees 
carefully, requiring bonds where desirable, he may reasonably expect 
satisfactory results, but not otherwise. 

The trust company, after adopting proper business methods and 
squaring the human agency behind the corporate name with the quali- 
ties which carry confidence and make individuals desirable for posi- 
tions of trust, can render no greater service to itself and to the inter- 
ests it is to serve than by educating the public as to the importance 
of a sound will and the advantages of corporate administration after 
death.— Daniel S. Remsen, of the New York Bar, in the Central Law 
Journal. 





THE LAW’S DELAY. 


Within the last few years there has been a widespread agitation 
and general discussion of the subject of the law’s delay. No such dis- 
cussion or agitation comes without cause. They are not the product 
of the demagogue or the muckrake agitator. Such men do not make 
deep impressions on the people. They do not create the storms. They 
go with them. They are the flotsam and jetsam upon the tides of 
human history. No; the discussion of to-day is evidence of real 
wrongs. Let us not believe that our laws or our system of legal 
administration is perfect; but, while duly appreciating the benefits of 
wise law and stable government, let us aim at that betterment which is 
the ultimate hope of all nations. The establishment of rules for the 
government of society and the enforcement of personal and property 
rights is a matter of evolution. Wrongs breed agitation, and agitation 
brings reforms. General sentiment takes shape, crystallizes into law, 
and is carried out and perfected in a system of jurisprudence. There 
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is a constant struggle for the betterment of humanity, toward higher 
ideals ; and civilization looks toward the dawn. 

It is not my purpose to go intuv a long discussion of this subject, 
but to content myself with pointing out a few simple matters which in 
my judgment would very greatly benefit the due and speedy adminis- 
tration of the law. 

Some lawyers and some laymen, in writing and in speech, have 
demanded the abolition of jury trials. In my judgment, certain un- 
fortunate cases are no argument for such a proceeding. The jury trial 
is one of the institutions established for the protection of the citizen 
which has stood the test of centuries. Although not perfect, as no 
human law is perfect, it has met with the approval of the most civi- 
lized nations of the earth. What is more fitting than that a man 
should not be condemned except by the judgment of his peers? 

In time of peace and tranquility, of prosperity, and of stability of 
law and government, we become conscious of the expense, the delay, 
and imperfection of jury trial; and, as we do not suffer under abuses of 
power, we are apt to forget the impelling motives which caused the 
founders of our Anglo-Saxon institutions to establish firmly these 
guaranties deemed necessary for the protection of property and per- 
sonal rights. Let us not forget that human nature has not entirely 
changed, that a Jeffreys will occasionally appear, and that the danger 
against which jury trial was established as a bulwark is not dead. 
Other nations have relapsed from their high standards of civilization, 
and the laws and guaranties of liberty have decayed. 

Still, some of the defects of jury trial may well be done away with, 
and these defects are not peculiar to criminal trials, but appear, to a 
greater or less extent, in the trial of all cases. One is the manner of 
selecting the jury. In the Calhoun Case, some three months were 
consumed before the jury was completed; in the Cooper trial, in 
Tennessee, I believe many weeks; and when the jury was finally 
selected some of the members were incompetent to perform the high 
duty imposed upon them. There were men upon that jury who could 
neither read nor write. To be sure, this was a case of great public 
notoriety, creating intense excitement and prejudice in the community ; 
but it is incomprehensible that weeks were necessary to select a jury 
of intelligent men in that advanced and highly cultured state. 

The trouble is that in the selection of juries we have come to im- 
pose such technical rules as to opinions obtained from hearsay or 
from press reports that it is almost impossible in the trial of a case of 
great public interest to obtain a high-minded and intelligent jury. I 
do not minimize the importance of obtaining an impartial jury. It is, 
of course, necessary in all trials: but the energies of legislators, law- 
yers, and judges have for so many years been exercised in throwing 
safeguards around their selection that these safeguards have become 
obstacles in the accomplishment of the real purpose. 

Again, lawyers are permitted to prolong the examination of jurors 
and to pursue the subject of bias and knowledge of the case to such 
an extent as to obstruct justice and render it almost impossible to ob- 
tain an intelligent jury. In their eagerness to serve their clients or to 
win their case, they often interpose objections and insist upon a course 
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of examination of jurors for the very purpose of excluding inteiligent, 
high-minded men best qualified for the duty. Undoubtedly, they think 
this is for the interest of their client; but it is not in the interest of 
justice. 

I believe that the court should restrict the prolonged and technical 
examination of jurors, interposing its authority to see that only a 
reasonable examination takes place, and that the court itself should 
very largely conduct the examination. I do not say that in all cases 
the jawyers should be prohibited from examining jurors. They should 
be permitted to examine when that may tend to elicit information 
which would show the disqualification of a juror. But the license 
which has been exercised by the Bar should be prevented and the 
right largely restricted. In many cases the judge himself is best 
qualified to perform the duty, though, to be sure, he can be largely 
aided by counsel by reason of their knowledge of the case. The judge, 
of course, should not be an advocate; but neither should he be merely 
a moderator for a debating school. 

Then there is the matter of cross-examination. Reasonable cross- 
examination is undoubtedly one of the greatest weapons a good lawyer 
possesses to unearth fraud and to expose dishonest witnesses; but it is 
a right which is frequently abused,and the court should use more power 
in restricting the lawyers to its reasonable use. Many courts and 
lawyers seem to consider the right of cross-examination of a witness 
an absolute right, to be carried to any length which the ingenuity of 
the lawyer may devise. It is often abused to such an extent as to 
prolong trials unreasonably and to injure innocent witnesses. I know 
of no more unprofessional act than to browbeat and bulldoze respect- 
able and honorable witnesses upon the stand, and to abuse and black- 
guard opposing counsel in the presence of the court and the jury. It 
tends to degrade the courts and to bring them into contempt and dis- 
respect. 

Some students have suggested that the right of appeal in criminal 
cases be abolished. I do not believe in this. Because under the laws of 
many states appeals are multiplied, and are allowed for immaterial 
errors not affecting the merits of the cause, and because delays in the 
administration of justice have thus occurred, are in my opinion not 
valid reasons for abolishing the right of appeal, but rather are reasons 
for reforming the methods of procedure. I cannot believe that appeals 
should be granted when they involve rights of property, and denied 
when they involve the good name, the honor, or the life of the citizen. 
Nothing could be more sacred to the law and prized more highly by 
the citizen than his honor and good name. Still, there have undoubt- 
edly crept into our system of appeals many wrongs which can and will 
be remedied. 

On the subject of disregarding mere technical errors not result- 
ing in prejudice to the parties, especially in criminal cases, some legis- 
lation may be needed; but much may be done by the lawyers and the 
courts in discouraging appeals involving immaterial errors in pleading 
and practice and rulings upon evidence, and confining them to appeals 
from final judgments of the courts involving the merits of the case. 
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I do not believe that it is the desire of the Bar generally to con- 
tinue modes of procedure and practice which tend to delay the ad- 
ministration of justice, to the expense and detriment of the people. 
It certainly is not to the interest of lawyers, for whatever tends to the 
advantage of the people generally tends to the advanage of the Bar, 
and he best serves his profession who aims at the highest standard 
in the enactment of the laws and the administration of. justice, for no 
profession can succeed unless it has the respect and confidence of the 
people. The greatest asset of the Bar is that respect, and the trust 
and confidence which lead men to place their property and their lives 
in the hands of their counsel.--Hon. Frank B_ Kellogg, Special Assistant 
to the Attorney-General of the United States, in West Publishing Co.’s Docket. 





McCARTER, ATTY.-GEN., EX REL. BD. R. RB. COMMRBS. tv. UNITED N. J. 
R. R. & CANAL CoO., et al. 


(N, J. Court of Errors and Appeals, Nov. 15, 1909. 

Demurrer—Grounds of—Mo- of the points of law intended to 
tion to Strike Out Assigned be argued thereunder. : 
Causes.— The specification of A motion to strike out assigned 
in at tina ot in of demurrer is unwar- 

ds > < ™ 

siti? ~— a ranted. 
scribed by Chancery Rule 209 is, History of Chancery Rule 209. 
in effect, a statement in advance Reversing 71 Atl. Rep. 291. 


On appeal from the Court of Chancery. 


Mr. Nelson B. Gaskill, Assistant Attorney-General, for respon- 
dent. 


Mr. Alan H. Strong for appellants. 


DILL, J.: The Attorney-General filed an information on the 
relation of the board of railroad commissioners, to compel the defend- 
ant company to abandon an existing crossing over its tracks at Irving 
Street in the City of Rahway, and to substitute some other method 
of crossing, to be determined by the court. The defendants filed a 
demurrer to the information, and, under the Chancery Rule 209, speci- 
fied five causes for the demurrer. The Attorney-General then moved 
to strike out the demurrer, and also to strike out each of the several 
causes. The Vice-Chancellor refused to strike out the demurrer. He 
also refused to strike out the first cause, but ordered that the second, 
third, fourth and fifth causes be stricken out. From this order the 
defendant company appeals. 

If we were to decide this case upon the question argued before us, 
namely, the validity of the causes of demurrer stricken out by the 
order appealed from, we should arrive at a conclusion at variance with 
that of the learned Vice-Chancellor below; but there is another and 
prior question involved, and that is as to the practice adopted by the 
court below, in striking out assigned grounds of demurrer. 

The practice of requiring the statement of grounds for demurrer 
appears to have arisen as early as 1585 (Statute 27 Elizabeth, Chap- 
ter 5). In 1654, the Court of King’s Bench formulated in an order 
the substantial provisions of that statute, and later (1705) it was 
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made more specific by 4 and 5 Anne, Chapter 16. In 1833, by Reg. 
Gen. Hil. Term, 4 William 4, the practice of specifying causes or 
grounds was extended to every demurrer, and, what is to the point 
here, the party filing it was required to state in the margin thereof the 
matters of law intended to be argued thereunder. This order of 1833 
was embodied in the Common Law Procedure Act of 1852, which in 
turn was followed by the Judicature Act of 1875, and Order 28, Rule 2 
of that act is the source of our Chancery Rule 209. 

As was said by Vice-Chancellor Van Fleet in 1889: “The new 
Orders in Chancery of England contain a clause identical in purpose 
with our rule. Rule Second of Order 28 requires that a demurrer 
shall state the specific ground on which it is founded; our rule re- 
quires that the particular ground shall be stated; so that it is manifest 
from their language that the scope and design of both are the same.” 
Essex Paper Co. v. Greacen, 45 N. J. Eq.; 18 Stew., 504, at p. 505. 

Chancery Rule 209 requires the grounds of demurrer to be speci- 
fied, and these grounds, one or more, are in effect mere announcements 
in advance of the questions of law intended to be argued. The origin 
of this requirement is found in Reg. Gen. Hil. Term, 4 William 4, 
where the party filing the demurrer was required to state in the margin 
thereof the points of law intended to be argued thereunder. 

The reason for requiring a statement of the points of law upon 
which the demurrant relies is apparent. The adverse party is thus 
advised at what point his pleading will be attacked, and the court, in 
passing upon the demurrer, is aided by specific reference to the 
grounds in support thereof. Essex Paper Co. v. Greacen, supra., p. 506. 

There is, however, nothing in the statute, in the rules of the 
court, or in the history of the law, and there is no precedent to be 
found, which would warrant the striking out of the causes specified. 
The demurrer may be stricken out if it is sham or frivolous, but not 
the causes. 

A motion to strike out one or more assigned causes of demurrer, 
viz., the statement of the points of law intended to be argued in sup- 
port of the demurrer, is asking the court in advance of the regular trial 
of the issues of law to hear the case in piecemeal and to limit the scope 
of the argument upon the trial by eliminating in advance the discus- 
sion upon certain points of law. This the court may not do. 

A demurrer is wholly good or wholly bad, and it is not necessary 
that all of the causes of demurrer specified should hold good. If any 
of the assigned grounds are valid the demurrer should be sustained. 

To sanction motions to strike out, either wholly or in part, as- 
signed grounds of demurrer would prolong litigation indefinitely. 
Such practice should not be allowed. 

For this reason, therefore, the order appealed from should be re- 
versed. 





The mere fact that a person rides on a crowded car, or the platform 
of such car, on the invitation of a railway company, is held, in Lobner 
v. Metropolitan Street R. Co. (Kan.) 101 Pac. 463, 21 L. R. A. (N. S.) 
972, not to be contributory negligence per se. 












Contracts—Legality of Consid- 
eration—Compounding Offences. 
—An agreement to convey prop- 
erty in satisfaction of an embez- 
zlement, in consideration of a 
promise not to prosecute for the 
crime, is illegal. 

Where property is conveyed in 
satisfaction of an embezzlement 
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JOURDAN v. BURSTOW, et al. 
(N. J. Chancery Court, Oct., 14, 1908). 








which has been committed, in 
consideration of a promise not to 
prosecute before the time, such 
property cannot be recovered 
back. 

Action to recover property con- 
veyed in satisfaction of an em- 
bezzlement. 


. 














Mr. Henry Pomerehne for complainant. 

Mr. Adrian Riker for defendants. 

STEVENS, V.C.: I have examined the authorities cited by com- 
plainant’s counsel and such others as have been accessible, and I can- 
not find any precedent for a recovery such as is sought in this case. 
The decided weight of the evidence, so far as the facts are concerned, 
is with the defendants. It goes to sustain the charge of embezzlement 
and disproves the duress. The only question is the legal one whether 
a man who has actually conveyed property in satisfaction of an em- 
bezzlement, admitted to have been committed, can recover it back 
simply on the ground that the written agreement which he entered 
into with his employers to make restitution contains a clause against 
prosecution. Such an agreement is plainly illegal, and its performance 
could not be compelled. But, if actually performed, the grantor, suing 
to recover back his property, stands in the same situation that the 
grantee would have stood in, had he sued on the agreement. He is in 
pari delicto, and the maxim is, “In pari delicto potior est conditio pos- 
sidentis.”” In the note to Collins v. Blantern, 1 Smith’s L. C., (6th 
Am. Ed.) 507, the rule is thus stated: “The law will in general leave 
all who share in the guilt of an illegal or immoral transaction where it 
finds them, and will neither lend its aid to enforce the contract while 
executory nor to rescind it and recover back the consideration when 
executed. The maxim, ‘Nemo allegans suam turpitudine, audiendus,’ 
applies in such cases with full force.” 

In Meech v. Lee, 82 Mich. 274, 46 N. W. 383, the case principally 
relied upon by complainant’s counsel, and in Williams v. Bayley,.L. R. 
1 H. L. 200, as well as in some other like cases, affirmative relief was 
indeed given; but those cases differ from that in hand in two important 
respects: First, the transaction was, in a certain sense, in fieri. The 
security had been given, but the money had not been paid. Second, 
the person asking relief was not the wrongdoer, under a legal and 
moral obligation to make restitution (Smillie v. Smith, 32 N. J. Eq. 
51), but a third person, who had, without any consideration moving to 
himself, and under an influence that was characterized as undue, un- 
dertaken the burden of the demand. The case of Haynes v. Rudd, 83 
N. Y. 251, reported again in 102 N. Y. 372, 7 N. E. 287, 55 Am. Rep. 
815, is very much in point. In an action to recover back moneys paid 
by plaintiff in payment of a promissory note given by him to defendant 
and transferred to a bona-fide holder before maturity, the complaint 
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alleged that it was given to compound a claim made by defendant that 
plaintiff’s son had stolen money from him, and that it was extorted by 
threats of public charges against that son. The case coming up on ex- 
ceptions to the judge’s charge, it was held that there could be no re- 
covery if the agreement to compound the felony was part of the con- 
tract; that the parties were in pari delicto. Here the doctrine of par 
delictum was applied as against a third person. A fortiori must it be 
applied as against the alleged embezzler himself. Watson v. Murray, 
23 N. J. Eq. 257 and Wilson v. Gregory, 36 N. J. Law 316, 13 Am. Rep. 
448, are cases which, while they differ in their circumstances from the 
present, illustrate the doctrine that the courts of this state will not help 
the plaintiff to recover money, where the recovery is sought upon the 
footing of an agreement contrary to public policy. 
The bill should be dismissed, with costs.—(74 Atl. Rep. 124.) 





FENKART et al. »». BIHLER. 


(N. J. Supreme Court, Oct., 14, 1909.) 
Libel and Slander—Plea—Suf- justify the language without ad- 
ficiency.—A plea to a declaration mitting the publication charged 
in libel is bad on demurrer, if it in the narr. 


Argued June term, 1909, before Gummere, C. J., and Garrison and 
Parker, JJ. 


Mr. James A. Gordon for plaintiff. 


GARRISON, J.: To a declaration in libel the defendant filed a 
special plea setting up a justification in fact. 

To this plea the plaintiff has demurred upon the ground that the 
pleader neither admits nor denies the publication of the libel alleged 
in the declaration. This is so, and on this account the plea is bad. A 
plea of justification in libel is a plea of confession and avoidance, and 
hence must confess the publication alleged in the narr. The authori- 
ties are at one as to this: Chitty on Pleading, 526; Stevens on Pleading, 
p. 298; Gould’s Pleading, 320; 13 Ency. of Pl. & Pr. 81; 25 Cyc. 461. 

Judgment on the demurrer must be for the plaintiff.—(74 Atl. Rep. 
1219. ) 








BELL e. WHITE. 
(N. J. Chancery Court, July 19, 1909.) 





Wills—Family Settlement—Con- 
sideration — Foreign ‘Trustee.— 
Where the extent of a widow’s 
claim to personal property under a 
will was doubtful, a family settle- 
ment, entered into by all parties in 
interest who are of full age without 


fraud, would not be set aside be- 
cause of alleged inadequacy of con- 
sideration in so far as it affected 
one of the parties. 

2. A trustee named in a will was 
not disqualified to act because it 
was a foreign corporation. 


Bill filed for construction of a will and settlement agreement. 
Mr. George Gilbert and Mr. Gilbert Collins for complainant. 
Mr. Robert J. Bain for Emily White Sandford and others. 
Mr. Carl M. Herbert for J. Paul White. 
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STEVENS, V. C.: My difficulty in this case has been to under- 
stand what there is to decide. The questions propounded seem to be 
concluded by the agreement entered into. The case comes up for 
hearing on bill and answers. The arswers admit the allegations of the 
bill, and this is as true of the answer of J. Paul White as it is of the 
other answers. It appears that John H. White died on December 10, 
1907, leaving a will by which he bequeathed considerable personalty 
to his wife and children. The will is in some respects difficult to con- 
strue; and the widow and children—all of age—for the purpose of 
facilitating a settlement of the estate, joined in an agreement dated 
March 24, 1908, by which they undertook to divide the property on the 
basis of what they doubtless considered to be the real meaning of the 
testator. This agreement they reaffirmed with some modifications, 
grounded on the condition of the property and the extent to which it 
was liable for testator’s debts, by a supplemental agreement dated 
April 15, 1909. The administrator with the will annexed followed up 
this agreement, to which he is a party, by filing a bill on April 26 and 
answers were filed on May 1. The proceeding appears to be entirely 
amicable. ; 

By his will testator gave the income arising from 500 shares of 
Mergenthaler linotype stock to his wife, and provided that the said 
stock, or any portion of it, remaining after her death was to revert to 
the estate for final distribution. The question arising on this bequest 
was whether the wife took a life estate or took absolutely. A gift of 
income, without limitation as to continuance, is a gift of principal. 
Does the provision providing for a reverter of the stock or what re- 
mains of it after the wife’s death cut down her interest to a life inter- 
est, or is it without effect? Under the case of Rodenfels v. Schumann, 
45 N. J. Eq. 383, 17 Atl. 688, the question is at least doubtful. There 
are some expressions in the will that may be thought to favor the one 
construction, and other expressions that may be thought to sustain the 
other. Such being the situation, the parties came together, and agreed 
that the wife should have a life interest merely, and that three of the 
children—Emily, Elizabeth and Edward—should take the remainder. 
It is said by the counsel of J. Paul White that this disposition is detri- 
mental to Paul, the other child. So it may be (though even this is not 
free from doubt) if the widow took only a life estate. But Paul is of 
age, and signed both the original and the supplemental agreements, 
and does not object to either of them by his answer. There is no pre- 
tense that he has been the victim of fraud or dominating influence, and 
by the second agreement at least he undoubtedly secured an advant- 
age. His legacy of other stock of the same company was not reduced 
in amount, as were the legacies of the other children, because of the 
necessity of selling a part to pay debts. In this situation the remarks 
of Sir John Leach in Naylor v. Winch. 1 Sim. & Stu. 565, appear to be 
exactly in point. Speaking of a similar situation—viz., that of a will 
construed by a subsequent agreement—he says: “Where a compromise 
of a doubtful claim is entered into fairly, and with due deliberation and 
upon consideration, a court of justice cannot inquire into the supposed 
adequacy or inadequacy of the consideration. Where is it to find a 
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scale for determining the true measure of adequacy? If a court is in 
such a case to be governed by its judicial opinion upon the rights of 
the parties, then to him who by that opinion is held to be entitled to 
the whole property no consideration can be really adequate which is 
less than the whole, and no compromise can ever bind the successful 
claimant. It is for this reason, and because I consider it to be wholly 
immaterial for the purpose of deciding upon the validity of the deed of 
compromise, that I do not give any opinion upon the arguments by 
which the counsel for the plaintiff assert her claim. . . . It is 
enough to support this deed that there was a doubtful question, and a 
compromise fairly and deliberately made upon consideration, and the 
actual rights of the parties (i. e., under the will), whatever they might 
be, cannot affect the question.” 

Family settlements, fairly obtained, are always regarded with favor. 
Stapilton v. Stapilton, 2 Lead. Cas. in Eq. 920; Hewitt v. Crane, 2 
Hals. Ch. 171, 631. This disposes of the first, second and third ques- 
tions propounded by the bill. 

As to the fourth question there seems to be no fegal reason why 
the American Security & Trust Company, although it is a corporation 
of another state, may not act as trustee; the testator having named it 
as such. Perry on Trusts, Sec. 42, 55; Meinertzhagen v. Davis, 1 Coll. 
C. C., 335. The question of its ability to take an oath is not involved. 

As to the fifth question, there can be no doubt that the will, in 
directing the trustee to hold the residuary estate for seven years from 
testator’s death, and to hold the legacies to Paul until the happening 
of one or the other of the contingencies named therein, does not vio- 
late the rule against perpetuities. Siedler v. Syms, 56 N. J. Eq. 275, 
38 Atl. 424. 

Whether, as a matter of discretion, the trustee, being a foreign 
corporation, should be required to give security has not been discussed. 
—(73 Atl. Rep. 861.) 





RECENT STATE DECISIONS OF GENERAL INTEREST. 
(Chiefly Concerning Matters of Practice.) 


Arrest—Actions for Tort—Affidavits.—In tort actions an order to 
hold defendant to bail may as a rule only be issued upon proof by affi- 
davit showing a good cause of action and some special circumstances 
why the order should issue. Gen. St. 1895, p. 2542, Sec. 55, which 
merely required an affidavit of the cause of action on an application 
to hold defendant to bail in tort actions, and provided that nothing in 
the act should prevent ordering special bail if proper, was incorporated 
in Prac. Act 1903 (P. L. p. 550) Sec. 56, which forbids a capias ad re- 
spondendum in tort actions, except upon proof to the satisfaction of the 
judge of the grounds upon which bail is required, and unless the proof 
establishes special cause, as heretofore, for holding defendant to bail, 
the section being substantially the same as the provision for holding 
to bail in contract actions. Held, that the statute would be construed 
as requiring the same requisites in the order to hold for bail in tort 
actions as in contract actions, so that the order must show on its face 
that the judge exercised his judicial discretion in issuing it, and that 











THE NEW JERSEY LAW JOURNAL. 


the proof of the particular facts necessary to authorize the order was 
satisfactory. (Hufty v. Wilson. N. J. Supreme, Oct. 16, 1909. Opin- 
ion by Voorhees, J. Rep. in 74 Atl. Rep. 137). 

ourt’s Law of the Case.—A party in an action at law, who accepts 
the decision of the Supreme court that his remedy is in equity, instead 
of taking the opinion of the Court of Errors and Appeals thereon, 
makes the decision the law of the case, and his right to sue in equity is 
not defeated by a subsequent decision of the Court of Errors and Ap- 
peals in a similar case establishing the rule that the remedy is at law, 
though the decision may control as to the amount of the recovery. 
(Campbell v. Perth Amboy Mut. Loan, Homestead & Building Assn. 
N. J. Chancery, Oct. 20, 1909. Opinion by Emery, V. C. Rep. in 74 
Atl. Rep. 144). 

Husband and Wife—Bill for Maintenance—Defences.— Under our 
statutes (Act May 7, 1907 [P. L. p. 482, Sec. 26]) the only “justifiable 
cause” for abandoning or separating from a wife and refusing or neg- 
lecting to maintain and provide for her is a matrimonial offense on her 
part which would entitle the husband to a divorce. To be available, 
such cause must be pleaded as well as proved. (Bradbury v. Bradbury. 
N. J. Chancery, Sept. 28, 1909. Opinion by Walker, V. C. Rep. in 74 
Atl. Rep. 150). 





A vendor who erroneously points out certain land as belonging to 
the tract sold is held, in Vincent v. Corbitt (Miss.) 47 So. 641, 21 L. 
R. A. (N. S.) 85, to be liable for deceit, although the statement was 
not knowingly false, if, by reason of his position, he should have 
known the truth or falsity of his assertion. 





The constitutional rights of an attorney-at-law to liberty and the 
pursuit of happiness are held, in State ex rel. Mackintosh v. Rossman 
(Wash.) 101 Pac. 357, 21 L. R. A. (N. S.) 821, not to be interfered with 
by a statute forbidding him to solicit business, either personally or 
through a solicitor. 





Notes made by a man to his intended wife as security for a loan 
are held, in MacKeown v. Lacey, 200 Mass. 437, 86 N. E. 799, 21 L. R. 
A. (N. S.) 683, to be enforceable against his estate, notwithstanding 
their continued validity is not recognized by payment of interest after 
the marriage. 
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DISPATCH OF COURT BUSINESS.  initted on brief, or which were not 





The November term of the Su- 
preme court was concluded No- 
vember 9, the court having been 
in session only five days. Every 


case on the calendar, which was a 
heavy one, was heard, except those 
which, by consent, were to be sub- 


responded to by counsel as being 
ready. Every lawyer having busi- 
ness before the court was given an 
opportunity to be heard. 

The prompt dispatch of business 
by the court was made possible 
by the system adopted a few terms 
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ago of dividing the calendar be- 
tween the three branches of the 
court, termed, respectively, the 
Main court, the Main Branch and 
the Second, or Side Branch. Un- 
der the present system, as soon as 
one of the branch courts has con- 
cluded the regular business before 
it, the fact is made known to the 
Chief Justice, who refers cases 
from the Main court calendar to 
the idle branch. In this way the 
three courts are kept continually 
busy, and all the work is disposed 
of within the two weeks interven- 
ing between the opening of the 
court term and that of the Court 
of Errors and Appeals. Formerly 
it was not uncommon for the Su- 
preme court to adjourn before the 
calendar had been disposed of. 
The change is one which has been 
welcomed generally by lawyers 
throughout the State. 





ANOTHER NEW COUBTHOUSBE. 

The contract for the new Bergen 
County Court House, amounting 
to an expenditure of approximately 
$827,000, was signed by the mem- 
bers of the court house commis- 
sion and the John Brady Construc- 
tion Company on November 15. 

None of the Court House Com- 
mission are members of the pres- 
ent Board of Freeholders, but 
were appointed by the former di- 
rector of the board in 1905 and 
since that time have not held of- 
fice. The contract price for the 
court house does not include the 
erection of a jail. The total price 
for the court house and jail will 
probably amount to about $1,255,- 
000. 

Vhe contract provides that the 
building must be completed in 
eighteen months. For failure to 


do this, the contractors most for- 
feit the sum of $100 per day. If 
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the building is completed before 
the time set the county will pay 
the contracting firm $100 a day. 





ADMISSIONS TO N. J. BAR, NOV. 
TERM, 1909. 





The following were admitted as 
attorneys and counselors at the 
November term of court: 


ATTORNEYS. 


John E. Iszard, Richard H. Rob- 
ertson, Atlantic City; Francis J. 
Smith, Beverly; Charles E. Scrib- 
ner, Boonton; DeVoe Tomlinson, 
Bridgeton; Wynn Armstrong, 
George M. Bryson, Sydney B. de 
la Rue, William B. Macdonald, 
Camden; George B. Woodruff, 
Elizabeth; Marinus Contant, 
Hackensack; Alvin W. Sykes, 
Hamilton Square; Joseph F. 
Autenreith, James F. Gannon, Jr., 
Isaac Gross, Edmund S. Johnson, 
Jersey City; Oliver B. Ferris, 
Montclair; Hilmar E. Blaicher, 
David Bobker, Byron Clayton, W. 
R. Grosson, Louis F. George, Nor- 
bury C. Murray, Edward R. Mc- 
Glynn, Simon L. Fisch, Sidney 
Stein, Fred G. Stickel, Jr., 
Adolph Wolman, Newark; W. D. 
VanSickle, New Brunswick; Ira L. 
Anderson, Theodore V. W. An- 
thony, Harold G. Aron, Hooker I. 
Coggeshall, Archibald A. Gulick, 
Lewis R. Harris, Dante Rivetti, 
Louis E. Swarts, LeRoy Vander- 
Burgh, New York City; Robert 
Appleton, Charles Slaff, Passaic ; 
Ernest Colsmann, Paterson; Sack- 
ett M. Dickinson, James Ham- 
mond, Trenton; Frank De Luca, 
Vineland. 


COUNSELORS 


Claude V. Guerin, Asbury Park; 
J. P. Kelly, Elizabeth; James F. 
Clark, James A. Hamill, Dougal 
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Herr, George J. Stillman, James 
E. Wooley, John W. Zisgen, Jer- 
sey City; Henry E. Ackerson, Jr., 
Keyport; Ralph N. Kellam, Mer- 
chantville; Harry P. Day, Morris- 
town; Corwin Howell, Wilbur F. 
Wriggins, Newark; Alfred S. 
March, New Brunswick; Joseph 
M. Gardner, John T. Van Riper, 
Passaic; Joseph A. Furrey, Wil- 
liam Leroy Rogers, Leonard Van- 
Lenten, Paterson; H. W. Kehoe, 
Perth Amboy ; Frederick A. Pope, 
Somerville; Schuyler M. Cady, 
Summit; Ellis L. Pierson, Harry 
R. Wilson, Richard S. Wilson, 
Trenton. 





STATE NOTES. 


Supreme Court Justice Charles 
W. Parker celebrated his forty- 
seventh birthday last month by 
a dinner in Trenton to his asso- 
ciates of the Court of Errors and 
Appeals. Justice Parker is one 
of the younger members of the 
court. The occasion was one of 
peculiar elegance and great mer- 
riment, of course, within the dig- 


nified limits of the court. 

Messrs. John H. Van Winkle 
& Son, of Plainfield, announce the 
removal of their offices from 107 
West Front Street to the second 
floor of the Babcock Building, 
same city. 


Nathan C. Horton, a_ well- 
known Orange lawyer, was mar- 
ried in November in the Church 
of the Transfiguration, New York, 
to Mrs. Anna May Wein, daugh- 
ter of Winant W. Wein, of New 
York. 


Hon. Joseph P. Coult, Jr., of 
Sussex County, has sent in his 
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resignation to Governor Fort, as 
he desires to give his full time to 
legal practice. Judge Coult is the 
yuungest county judge in the 
state and was appointed in 1906. 





THE ENGLISH BARRISTER’S COM- 
PHUNSATION. 


The English barrister cannot 
speak with the client, but’ all his 
communications must be with the 
solicitor or attorney, nor is he al- 
lowed to solicit or ask business of 
the solicitor or attorney, but it 
must come to him voluntarily and 
unsought. The English barris- 
ter’s compensation is not a matter 
of stipulation or contract between 
him and the client or between him 
and the solicitor who employs him, 
but the fee is marked on his brief 
of the case when it is handed to 
him, which fee is not collectible by 
suit, and if we are not mistaken, 
there is yet one state in the Union 
today, New Jersey, where the 
lawyer is not allowed to sue for 
his fee. Reciprocally, the Eng- 
lish barrister is not suable for mis- 
takes of law, however carelessly 
committed, nor is he liable for 
damages though he state an un- 
truth in his pleadings. All of 
these things are matters strictly 
of honor. We only lately read in 
a reputable law journal where an 
Irish barrister advertised in a pro- 
fessional card that he would deal 
directly with the client as well as 
with the solicitor, and the hubbub 
he at once created among his pro- 
fessional brethren was so great 
that he was driven speedily to 
withdraw his advertisement and 
recant his hasty and misguided 
undertaking.— Exchange. 
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NW. J. BAR BXAMINATIONS, NOV. 
TERM, 1909. 





ATTORNEYS’ QUESTIONS. 


1. A owed B_ $1,000. The 
statute of limitations had run 
against and barred the claim, when 
a statute general in its terms and 
retrospective in its operation, was 
enacted purporting to revive the 
claim. Is this statute constitu- 
tional ? 

2. What estate did the grantee 
take under the following deed? 
(a) A deed to “A and his heirs 
until intoxicating liquors shall be 
sold on the premises.” (b) A deed 
to “A on condition that no intoxi- 
cating liquors be sold on the 
premises.” 

3. A conveyance gave A a term 
of 100 years, with remainder to B 
and his heirs. (a) Is B seized of his 
estate? (b) Is B’s estate vested? 

4, An artist through mistake 
took a piece of canvas, owned by 
B, and painted a picture upon it. 
The canvas was valued at $5, the 
picture at $200. In whom is the 
legal title to the picture? 

5. A sent his wagon to the fac- 
tory of B to be repaired. The 
wagon was repaired, but A failed 
to call for it for six months. When 
A called for the wagon and tend- 
ered the amount of the repairs B 
refused to deliver the wagon un- 
less six months’ storage charges 
were paid. Is B’s position justi- 
fied ? 

6. A stole chattels and sold them 
to B, who did not know of the 
theft. B sold them to C, who was 
likewise ignorant. The bill of sale 
by B to C contained no warranty 
of any kind. Can C sue B for 
breach of warranty ? 

7. A owed B $100, on which in- 
terest at six per cent. was accru- 
ing. At A’s request B agreed to 
refrain from suing for the debt for 
one month. Does this agreement 


create an obligation on B’s part? 

8 A and B entered into an 
engagement to marry on January 
Ist, 1909. On December 15th, 
1908, A married H. Can B im- 
mediately bring an action on con- 
tract against A, or must she delay 
action until after January Ist, 
1909 ? 

9. A bought goods for his firm, 
“A & Co.,” and gave the seller a 
note for the price, signed “A.” Is 
the firm liable, and, if so, in what 
form of action? 

10. A owned lands. He gave B 
power to sell and convey the same. 
3 sold the lands. In the body of 
the deed which he delivered the 
erantor was named as “B, agent 
of A.’ The deed was subscribed 
“B, agent of A.” Did the deed 
pass legal title? 

11. A promissory note contained 
the promise of the maker to pay at 
a fixed day to the payee, or his 
order, $100 in cash, or goods, at 
the maker’s option. Is this note 
negotiable ? 

12. A man duly executed his 
will. Later, intending to destroy 
it, he burned a paper which he sup- 
posed was, but which, in fact, was 
not, his will. He did not discover 
his mistake, and on his death the 
will was found. Can it be admit- 
ted to probate? 

13, A, about to undergo an 
operation, gave B a pawn ticket 
for a watch, saying: “I do not ex- 
pect to survive, and I want the 
watch to be yours.” The opera- 
tion was successful and A demand- 
ed the return of the ticket. B re- 
fused to comply. Can A maintain 
an action against B? 

14. What is meant when it is 
said equity acts in personam and 
not in rem ? 

15. A sued B at law. B brought 
an action in equity and obtained an 
injunction pendente lite restrain- 
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ing A from further prosecuting his 
action at law. Disregarding this 
injunction, A prosecuted the ac- 
tion at law to judgment. Is the 
judgment valid? 

16. In what respects are the 
remedies afforded by common law 
courts for common law rights de- 
fective? How can equity supply 
the defects so far as it does supply 
them? 

17. A delivered freight to a rail- 
road company for transportation. 
Through the negligence of the 
company the freight was lost in 
transit. (a) Can A maintain a suit 
on contract against the company? 
(b) Can he maintain a suit in 
tort? 

18. A witness on the stand in an 
action at law volunteered a state- 
ment in vindication of himself 
which contained a charge of crime 
against a stranger to the trial. Is 
this statement actionable ? 

19. A, for a small sum of money, 
purchased land of B, in which there 
was a valuable mine. A, knowing 
the fact, and knowing that B was 
ignorant of it, did not disclose it in 
the negotiations for purchase. Can 
fy maintain an action of deceit 
against A? 

20. A money-lender maintained 
an office where he habitually ex- 
acted usurious interest on loans. 
Will an indictment for maintaining 
a disorderly house lie against him? 

21. A married woman abandon- 
ed her husband’s home without 
cause and set up a separate estab- 
lishment. She thereafter purchas- 
ed groceries for her own use in her 
husband’s name. Can the grocer 
maintain an action against the hus- 
band? 

22. Is it necessary, in order to 
vest an estate in fee in a corpora- 
tion, that the conveyance run to 
the corporation “and its succes- 
sors?” 
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23. In the trial of an action 
evidence was given of the mailing 
of a letter properly addressed and 
stamped. Was this evidence prima 
facie sufficient to prove the receipt 
of the letter by the addressee? 

24. In an action at law the value 
of a tract of land was in issue. 
Testimony was admitted showing 
offers to purchase the same. Was 
this testimony properly admitted ? 

25. Under the statute permitting 
a defendant to plead several mat- 
ters of defense, may he plead and 
demur to the same count in a de- 
claration. 

26. In an action on a bond with 
a condition may (a) a plaintiff now 
declare generally as he might at 
common law; (b) may he assign 
more than one breach of the condi- 
tion ? 

27. Does a motion to strike out 
a pleading open up the record as a 
demurrer does ? 

28. A bill in equity united claims 
against a defendant as heir and in 
his individual capacity. Was this 
hill open to objection, and, if so, 
how would you raise the objec- 
tion? 

29. How would you, on behalf of 
a complainant, take advantage of 
the fact that an answer to a bill in 
equity was evasive and not re- 
sponsive ? 

30. What is the purpose of a Bill 
of Revivor; what the purpose of a 
Bill of Review ? 

COUNSELORB QUESTIONS. 


1. The charter of a city gave it 
the control over its streets. Suh- 
sequently the Legislature, by act, 
authorized a railroad company to 
lay its tracks in a street of that 
city. Upon the company doing 
so the city directed the tracks to 
be removed. Can it enforce its 
direction ? 

2. A paid mortgage was deliver- 
ed to the mortgagor who did not 
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have it cancelled. Subsequently he 
redelivered it to the mortgagee as 
security for a second loan. After- 
ward the mortgagor became in- 
debted to C, who recovered a judg- 
ment thereon. In a suit brought 
to foreclose the mortgage, C was 
made a defendant. By answer he 
claimed that the mortgage, having 
been once paid, his judgment was 
the prior lien. Did the answer set 
up a good defense? 

3. A, by deed, conveyed land to 
E, F and G, trustees of the Pres- 
byterian Church at M, their suc- 
cessors and assigns, to have and to 
hold to them, their successors and 
assigns forever. In whom was the 
fee? 

4. A bond was made to X, Y 
and Z jointly. May X alone bring 
suit on the bond? If X release the 
obligor are Y and Z barred from 
suit thereon? 

5. Goods sent to a dyer to be 
dyed were returned with the dyer’s 
bill for the work done, on which 
was printed a notice that “All 
claims for deficiency or damage 
must be made within three days, 
otherwise not allowed.” The goods 
were improperly dyed, and the 
owner, on learning of the defect 
some months after the return of 
the goods to him, sued the dyer for 
the damage he sustained. Should 
he recover ? 

6. A, of New York, sold to B, of 
Syracuse, jewelry and a show case 
to hold it. He shipped to B the 
jewelry by express, and two days 
afterwards the show case. by 
freight. B went to the express of- 
fice for the jewelry, but finding that 
the show case was not there, re- 
fused to accept the jewelry. Three 
weeks afterward he received notice 
that the show case was at the rai:- 
road depot for him, but he refused 
to receive it. A sued B for the 
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price of the jewelry and the show 
case. Can he recover? 

7. Y bought land subject to a 
mortgage. The deed contained no 
assumption of the mortgage by Y. 
Subsequently Y conveyed the 
premises to Z by a deed in which 
Z assumed to pay the mortgage. 
The mortgagee filed a bill in equity 
to compel Z to pay him the defi- 
ciency from the sale of the mort- 
gaged premises. Is he entitled to 
a decree? 

8. A lease under seal contained 
a clause giving the lessor the op- 
tion to purchase the leased 
premises during the term of the 
lease for the sum of $1,000. The 
lessee during the term. tendered 
lessor the $1,000 and demanded a 
deed. The lessor refused the tend- 
er and the deed on the ground that 
the option was unilateral and with- 
out consideration. Was he justi- 
fied in his refusal? 

9. C carried on business in his 
own name. S loaned him money 
upon an agreement that he would 
pay S twenty-five per centum per 
annum for the use of it if success- 
ful in business. C failed. His 
creditors claim that S is responsi- 
ble as a partner for C’s debts. Is 
their claim valid? 

10. A notice to quit was given 
by a person as agent of the land- 
lord. At the time the landlord had 
not authorized such action. After 
the proper time for giving such 
notice the landlord ratified the ac- 
tion of the person giving the no- 
tice. Did such adoption make the 
notice good? 

11. A promissory note, payable 
to the order of A, was made pay- 
able May 1st, 1909, or sooner if 
earned. Is it negotiable? 

12. A testator bequeathed all his 
personal estate “to my two sons.” 
Did the sons take as joint tenants 
or as tenants in common? 
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13. A man without children died 
intestate July 1st, 1909. What in- 
terest has his widow in his per- 
sonal estate? 

14. S purchased a house and 
gave a mortgage thereof for the 
whole purchase money. The next 
week his son, at his request, paid 
the purchase money and had the 
mortgage cancelled. The money 
was not a gift from the son to the 
father. Immediately afterward the 
father died. He devised his es- 
tate equally between his son and 
daughter. The son filed a bill in 
equity claiming a resulting trust in 
his favor with regard to the house. 
To what decree, if any, is the son 
entitled ? 

15. The maker of a promissory 
note gave his endorser collateral 
security to protect him. Both fail- 
ed. The holder of the note claims 
the right to have the proceeds of 
the sale of the collateral paid di- 
rectly to him. The endorser’s 
trustee in bankruptcy claims that 
the proceed must be paid to and be 
distributed by him. Which con- 
tention is correct? 

16. A purchaser of land paid 
cash and immediately recorded his 
deed from the seller to himself. 
The land was occupied by a tenant. 
Afterwards, the purchaser on in- 
quiry found that the tenant’s writ- 
ten lease gave the tenant an option 
to purchase. The tenant (having 
duly exercised his option) brought 
suit for specific performance 
against the seller and buyer. Can 
he recover ? 

17. Plaintiff sued in trespass for 
entering his land, being a vacant 
lot. Defendant pleaded general is- 
sue and gave notice of evidence to 
prove. First—That he merely 
walked across the lot to avoid a 
circuitous turn in the road, doing 
no damage ; and Second—That the 
defendant brought the suit mali- 
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ciously in order to harass defend- 
ant. Plaintiff moves to strike out 
the notice. Should he succeed? 

18. A coachman, having been 
stoned by a boy on the street, left 
the carriage he was driving and 
severely beat the boy. The latter 
brought suit against the coach- 
man’s master for assault. Can he 
recover ? 

19. Plaintiff recovered in an ac- 
tion against two defendants for ob- 
taining money by false pretences. 
One of the defendants paid the 
judgment in full. Can he compel 
his co-defendant to contribute? 

20. A burglar, while robbing a 
room, accidentally left the gas es- 
caping therein. A person sleeping 
in the room died from inhalation 
of the gas. Of what crime was the 
burglar guilty? 

21. May the lands of an infant 
be sold, and, if so, by what pro- 
ceeding? 

22. The promoters of a corpora- 
tion acquired a plant and business 
for $100,000. They sold it to the 
corporation for $200,000, believing 
that its future earnings would jus- 
tify that price. They took $200,000 
worth (par) of the stock, issued to 
them by the corporation, in pay- 
ment for property. The corpora- 
tion became insolvent and the fair 
value of the said property was 
judicially fixed at $100,000. Are 
the promoters liable, and, if so, to 
what extent, to the receiver of the 
insolvent corporation ? 

23. If your adversary in a com- 
mon law action has possession of a 
document which you wish to ex- 
amine in order to prepare your 
case for trial, what steps should 
you take to get such an examina- 
tion? 

24. To what extent is a husband 
or wife competent in a civil action 
to testify for or against the other, 
being a party to the suit? 





i i ee | 





MISCELLANY. 381 


25. The holder of a demand 
promissory note for $200 assigned 
a one-half interest in it to a third 
person. The assignee began a suit 
upon the note against the maker 
for $100. Can he recover? 

26. Which, if any, of the follow- 
ing forms of action may be joined, 
and which of them may not be 
joined: Assumpsit, Covenant, 
Case, Trover, Ejectment? 

27. A declaration stated a 
covenant to pay rent on the first 
day of each month and alleged for 
breach that the defendant had not 
paid the rent due on the first days 
of the then last July and August, 
respectively. Defendant pleaded, 
in proper form, a release of the 
August rent, but was silent as to 
the July rent. (a) What rule of 
pleading is violated by this plea? 
(b) How may the defect be taken 
advantage of? 

28. The owner of mortgaged 
premises died intestate, leaving no 
heirs, whose names can be ascer- 
tained. The mortgagee desires to 
foreclose. Against whom may he 
proceed as parties and by what 
method? 

29. What is the effect of failure 
to answer in equity a material fact 
stated in the bill? 

30. To a foreclosure bill upon an 
ordinary bond and mortgage for 
money loaned by plaintiff to de- 
fendant, defendant filed a cross- 
bill, praying that complainant ac- 
count as a trustee under a will for 
a trust, of which defendant was 
beneficiary. The trust.and the 
mortgage had no relation to each 
other. Demurrer to the cross-bill. 
Should the demurrer be sustained ? 





OBITUARIES. 


MR. CORNELIUS H. VAN BLARCOM. 


Mr. Cornelius Henry VanBlar- 
com, formerly of Paterson, died at 





his home at Montgomery, N. Y., 
on October 29, falling dead while 
walking about his office. He had 
complained after breakfast of feel- 
ing somewhat ill, but it was not 
considered serious. He went to 
his office as usual. 

Mr. VanBlarcom was sixty- 
three years of age. He was form- 
erly in business in Paterson, New 
York and Middletown, N. Y., and 
then, in 1890, returned to Paterson 
and opened a real estate office. 
Subsequently he studied law in the 
office of Mr. James G. Donnell, 
and was admitted to the New Jer- 
sey Bar as attorney at the Novem- 
ber Term, 1895, and in 1898 passed 
the New York State Bar examina- 
tion. His office until his removal 
to Montgomery, was in the Sec- 
ond National Bank building, in 
Paterson. 


MR. WILLIAM H. REEB, 


Mr. William Harry Rees, of Jer- 
sey City, with offices in the Fuller 
building, died at Summit on No- 
vember 17, of heart trouble, after 
an illnesss of some months. 

Mr. Rees was born in Jersey 
City thirty-three years ago, and 
was a son of the late Rees Rees. 
He studied law in the office of 
Spencer Weart and was admitted 
to the bar in 1897. For a time he 
was in partnership with Mr. How- 
ard McSherry, but during the past 
five years he practiced alone, hav- 
ing an office with Mr. George 
Rurode. When he lost his wife, 
some four years ago, he removed 
to Waretown, in Ocean county, 
where he soon became a great 
favorite with all classes, especially 
the fishermen, whose interests he 
looked after before the legislature. 
He went to Summit at the begin- 
ning of his illness. He was a 
thirty-third degree Mason. He is 
survived by two children. 
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MR. EDWARD A. VEGHTE. 


Mr. Edward Augustus Veghte, 
of Somerville, N. J., died at his 
residence in that place on Thanks- 
giving Day, November 25, after an 
illness which extended over sev- 
eral years. The immediate cause 
of death was pneumonia, which 
suddenly developed about twenty- 
four hours before the end came. 

Mr. Veghte was not a lawyer, 
but his business brought him into 
such intimacy with hundreds of 
members of the bar of this state 
that he was better known to such 
than were other attorneys them- 
selves. Thirty-five years ago he 
gave up the banking business, and 
established at Somerville a special 
agency for books, chiefly law 
books, which business he carried 
on with unremitting assiduity even 
during his long illness up to the 
very week of his death. During 
this period of more than a third of 
a century he knew well and had 
business dealings with most of the 
Justices of the Supreme court, the 
various Chancellors and _ Vice- 
Chancellors, the county judges, 
and, as before stated, hundreds of 
other members of the bar. At the 
tine when Hon. Mercer Beasley 
was Chief Justice and his asso- 
ciates were Justices Depue, Park- 
er, Scudder, Knapp, Dixon, Magie 
and Reed, he secured and copy- 
righted a photographic group of 
the Supreme court, which is now 
hanging up as a cherished momen- 
to in most of the older law offices 
of this state. He had great dif- 
ficulty in securing the sittings for 
this group, and it was eventually 
made up by piecemeal, each of the 
justices being taken singly, after 
which the likenesses were deftly 


grouped together by an astute 
photographer. 

When the New Jersey Law 
Journal was first started in 
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January, 1878, Mr. Veghte became 
its agent, and took a personal in- 
terest in extending its circulation. 
He remained its sole agent until 
his death. To such an extent was 
his business interwoven with the 
life of the Journal, that in recent 
years an effort was made to secure 
his portrait, in order that it might 
be a feature of one of its volumes, 
so many of whose readers had had 
intimate associations with him. 
ut his extreme modesty, so far as 
any enconiums might be said of 
him in his lifetime, was such that 
he uniformly declined to have 
either picture or notice appear in 
these pages. We are now able, 
however, to present a likeness of 
Mr. Veghte, as a frontispiece of 
this number. 

Mr. Veghte was born in New 
Brunswick May 30, 1836, and was 
consequently in his seventy-fourth 
year at the time of his decease. 
When a boy he worked on his fath- 
er’s farm, but when thirteen years 
of age he became a clerk in Jersey 
City, in which position he remained 
for five years. In 1854 he entered 
the American Exchange Bank, 
New York City, remaining there 
for fourteen years, and, for some 
years subsequently, he was book- 
keeper in the Ninth National 
Bank, and Park Bank, and a con- 
fidential assistant to the president 
in the Hanover Bank in the same 
city. Then it was, in 1874, that 
he decided to establish his busi- 
ness at Somerville. He never mar- 
ried, but resided with a brother and 
sisters in Somerville during his re- 
cent years. 

In his dealings with his custom- 
ers, Mr. Veghte was prudent, con- 
servative, and thoroughly upright. 
He had strict business methods, to 
which he adhered, but they were 
calculated to win the regard of his 
customers. He knew well how to 
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approach busy attorneys, so as not 
to intrude upon their time, nor to 
give offense. He was by no means 
an ordinary book canvasser, but 
used methods much more approv- 
able. Until he became practically 
confined to his house, a few years 
ago, he was unassisted by clerk or 
helper, and he personally traveled 
to nearly every large city andtown 
in the state and did so almost 
daily. His face was as familiar in 
law offices in Camden as in New- 
ark, and in New Brunswick as in 
Paterson. Nearly all the older 
lawyers who have passed away 
during the past twenty-five years, 
and scores who are yet living, 
knew his face and peculiar hand- 
writing well. They liked the man; 
they were pleased to have him call 
upon them; they would often turn 
away other agents with a shake of 
the head and in the same hour 
would receive Mr. Veghte with the 
most cordial greeting. We have 
heard him relate many instances 
of protracted and delightful talks 
which would then follow, not only 
about books, but on other subjects, 
with, for example, the late Justice 
Depue, the late Chief Justice 
Beasley and others of their stand- 
ing. 

Mr. Veghte was formerly less 
confined to the exclusive sale of 
law books than in later years. 
He knew the value of fine editions 
and rare works, and once had a 
large trade in them. 

The injury which made an in- 
valid of Mr. Veghte, and which oc- 
curred about three years ago, or 
longer, was a most singular one. 
When stooping over in his home to 
adjust the laces of his shoes, he 
felt and heard something crack in 
his back, as if some muscles had 
given away. His physician seem- 
ed to be unable to point out the 


exact trouble, but afterward in- 
formed him that it no doubt came 
from a strain from carrying heavy 
packages of books, which he was 
accustomed to do. He could never 
stand erect afterward, and was 
rarely free from pain from that 
time until his decease. He tried 
every imaginable remedy, which, 
while affording temporary relief, 
never enabled him to become 
strong, or, with few exceptions, to 
renew his journeys on the railway. 

The executor of Mr. Veghte’s 
estate is Mr. Justice Bergen, a 
warm personal friend. The fun- 
eral was held at his residence, 
November 28th, and the interment 
was in the old cemetery at Somer- 
ville. 





BOOK NOTICES. 


THE EVOLUTION OF LAW. 
$y Henry U. Scott, New York. 
The Borden Press Co., 1908. 


Mr. Scott is the author of var- 
ious works, including ‘“Distin- 
guished American Lawyers,” and 
Nations.” This present is the 
third edition of what is a succinct, 
interesting and valuable account of 
the evolution of law from the ear- 
liest times to the present day. It 
gives in fact in compact form the 
substance of two larger volumes, 
entitled ‘““Scott’s Commentaries on 
“Commentaries on the Laws, of 
the Evolution of Law.” This is 
not a large work, consisting of only 
165 pages, but we confess to have 
arisen from even a hasty perusal 
of it with a good deal of satisfac- 
tion, because of the multum im- 
parve in its pages. To one who 
desires to know more fully how law 
originated, and why it is that we 
have so much of law today pre- 
dicated upon ancient precepts and 
legislation, something more thor- 
ough than this particular work is 
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required, but it will give the read- 
er a keen taste for something more 
elaborate. 

The author has gone to the right 
sources. His investigations have 
led him to the true fountain heads. 
It will surprise some, no doubt, to 
know to what extent the matter of 
proper testimony under correct 
rules of evidence, the origin of 
legislatures, the laws relating to 
the family, and the rights of mar- 
ried women, the beginnings of ad- 
vocacy, and the now dying spirit 
of feudalism are directly traceable 
back to the very older ages in 
Babylonian ,Egyptian, Jewish and 
Grecian times. We commend the 
work to law students. 





THECOURTSOF THE STATE 
OF NEW YORK: Their His- 
tory, Development and Juris- 
diction. By Henry U. Scott. 
New York: Wilson Publishing 
Co. 1909. Buckram. Pp. 506. 
Price, $5.00. Morocco, $6.00. 


This work, also by Mr. Scott, is 
exactly what it is stated to be in 
the title. It gives a complete his- 
tory of the Colonial state courts of 
New York from the time of the 
first settlement at Manhattan Is- 
land. Beginning with the status of 
the law in the Province of New 
Netherlands under the Dutch, it 
takes up the subjects of Early Eng- 
lish Sovereignty, Courts establish- 
ed by Hempstead Convention, 
Court of Assize, etc., leading up to 
the creation of the Supreme court, 
Court of Chancery, Surrogate and 
Probate court, Court of Exche- 
quer, Criminal courts and Court 
of Admiralty, all of these courts 
being constituted in the Colonial 
period. Part II takes up the Con- 
stitutional Period, beginning with 
1777. Part III consists of a gen- 
eral review of all the courts. There 
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are also chapters on various muni- 
cipal courts in the larger cities of 
the state. 

While this work will be espe- 
cially useful to the bar of the State 
of New York, it is worthy of study 
by lawyers in our own state. We 
know of no other work which gives 
in similar form a review of the 
New York courts, both in their 
evolution and in their present con- 
dition. 


GARRISON’S NEW JERSEY 
ANNOTATIONS. Prepared 
by James D. Carpenter, Jr., 
Washington St., Jersey City. 
Price, $1.50. 


These “Annotations” of the 
New Jetsey Statutes have been 
made fud'a number of years past, 
and are of great utility to all pos- 
sessors of the statutes. They con- 
sist of printed matter on gummed 
paper, which, when cut apart, may 
be readily pasted upon the mar- 
gins of the current laws, and also 
of the General Statutes. Every 
new amendatory or supplemental 
act of the Legislature is noted, so 
that the busy lawyer, having made 
use of these slips, can readily as- 
certain what acts are amended or 
supplemented. It is almost an 
ideal arrangement; the only ad- 
ditional matter it does not em- 
body, that would be of great use, 
is an incorporation in the anno- 
tations of references to the Gen- 
eral Statutes in the case of amend- 
ments or supplements. The rei- 
erences made to all decisions that 
affect any of the statutes of the 
state constitute one of the most 
valuable features of these “Anno- 
tations.” The “Annotations for 
1909” are just at hand, and we 
have found them to be, as usual, 
very accurate. 
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